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of “basic literacy and verbal skills,” the standard first enunciated
by the New York Court of Appeals.#? There seems little doubt
that in New York the courts are setting education policy and
spending, not enforcing constitutional minimums.

Some argue that education is a fundamental right, and that
legislative enactments are therefore not entitled to deference but
should be judged under a strict scrutiny standard. However, few
courts have relied on this legal principle to justify their sweeping
decisions. First, education has not been found to be a funda-
mental right in most states facing adequacy lawsuits. Second,
even in those states where it is a fundamental right, the courts
have been reluctant to justify their intrusion into legislative pre-
rogatives by applying a strict scrutiny standard. Instead, they
have found such a standard inappropriate in light of the public
policy issues before them and the constitutionally based author-
ity of the legislature over appropriations. For example, in the
Kentucky adequacy case, the court held that education was a
fundamental right but also held that the presumption of consti-
tutionality was substantial and that legislative enactments were
entitled to great weight.*4

In summary, presumptions of constitutionality and deference
to legislative choices often give way in adequacy litigation to
what amounts to a presumption of unconstitutionality, coupled
with little, if any, deference to the work of the legislative
branches. The two main reasons for this development are dis-
cussed below.

43. CFE, Report and Recommendations of the Judicial Referees, Nov. 30,
2004; American Institute for Research and Management Analysis and Planning,
Inc., “The New York Adequacy Study: ‘Determining the Cost of Providing All
Children in New York an Adequate Education,” Vol. 1—Final Report, March
2004, at x, 4 (hereinafter “AIR/MAP Study”); CFE trial record, Transcript at
1108, 1715, 4993-4995, 9210, 9976, 10545; Plaintiffs exhibits 1587, 1588,
2064; Defendants’ exhibits 10202, 15470A, 19017A.

44. Rose v. Council for Better Education, 790 S.W.2d at 209.
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The Conversion of Ambitious Goals into Legal Requirements

In some states, the courts have set the standard of adequacy so
high that few, if any, states could meet it. In setting the standard,
the beginning point for any court inquiry should be the language
of the education clause of the state constitution. Unfortunately,
the words used in nearly every state constitution are so vague
and general that they offer little practical guidance to someone
who must actually formulate a workable definition. As dis-
cussed, state constitutions commonly use words like “thorough,”
“efficient,” “free common schools,” and “free instruction” in de-
scribing the kind of education required.*® For this reason, the
courts’ interpretation of what such words mean is what counts.
Although they often resort to the minutes, speeches, and other
records of the constitutional conventions to divine a more spe-
cific definition of what level of education the framers of the con-
stitution intended, the courts are often writing on a largely blank
slate. Whether such interpretations have strong or weak support
in the constitutional language or record is of little importance
since the court’s decision is final and is not appealable to any
higher authority. This has led to court-imposed standards bear-
ing little or no relation to the words of the constitution itself.
The trend in recent years has been to use student achieve-
ment standards set by the state, either directly or indirectly, to
measure adequacy and therefore how much money is required
to attain it.*¢ The courts have moved in this direction despite
recognition by at least one of them that “caution should be ex-
ercised” in relying on student outcome measures because (1)
they are influenced by a “myriad of factors” beyond state fund-

45. See, e.g., footnotes 27-30.

46. This has spawned a cottage industry of consultants who purport to “cost-
out” how much money it will take for students to actually achieve at such levels.
See Hanushek (2005).
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ing and (2) such standards may be higher than the constitution
requires.*” The results have been legal standards of adequacy
in several states set at very high levels, reflecting ambitious ac-
ademic goals set by the states for their students to strive for,
thereby ensuring court control for many years into the future.
Even in cases where the courts have relied more on ensuring
that appropriate resources are provided than on achieving par-
ticular student outcomes, the bar has been set at an extraordi-
narily high level. Three cases illustrate this point.

New York

Because it involves the nation’s largest school system and astro-
nomical amounts of money, the most notable case to date has
been Campaign for Fiscal Equity v. the State of New York
(“CFE”). In CFE, the courts had before them a relatively weak
constitutional provision that simply required the state of New
York to provide “a system of free common schools” without spec-
ifying any particular level or quality of education.*® The case was
at first dismissed, but New York’s Court of Appeals in CFE [
reversed and remanded the case for trial, ruling that New York’s
constitution guaranteed a “sound basic education” requiring
“minimally adequate” resources.*® CFE I signified a relatively
low constitutional minimum, but on remand, the trial court ruled
this meant that the state was required to provide an education
that would produce an “engaged, capable voter” with the “in-
tellectual tools to evaluate complex issues, such as campaign fi-
nance reform, tax policy and global warming. . . .”5° It held that
the education provided in the New York City public schools did
not meet this standard and that insufficient funding was the rea-

47. CFE I, at 317.

48. N.Y. Const., Art. XI, §1.

49. CFE I, at 318.

50. CFE, 187 Misc. 2d 1, 14 (Sup. Ct. New York County 2001).
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son, despite the fact that New York City was then the highest
spending of the nation’s ten largest urban school districts,
spending over $10,000 a year per student.®! Although an inter-
mediate appellate court reversed the trial court on both the facts
and the law, the New York Court of Appeals reversed again and
reinstated the trial court’s decision in CFE I1.5? After the state
legislature was unable to agree on a remedy, the trial court or-
dered the legislature to increase New York City’s annual funding
for operations by $5.63 billion a year to more than $17,000 a
student. Although the appellate division later modified the trial
court’s order regarding funding, the legislature remains under
court order to appropriate an additional $4.7 billion to $5.6 bil-
lion per year for the city’s public schools.??

While the New York Court of Appeals in CFE II specifically
disavowed reliance on the Regents Learning Standards,®* per-
haps the highest state academic standards in the nation, the trial
court nevertheless relied on cost studies that used such high
standards as its measure of adequacy. Consequently, the court
process in New York has converted the words of the New York
Constitution requiring only “free common schools” into a court-
imposed constitutional requirement that the state provide the
highest-quality education in the country and spend double what
the rest of the nation is spending to provide it. To put the
amounts ordered by the court in perspective, New Jersey is cur-
rently the highest spending state in the country on K-12 edu-
cation at $12,568 per student for the 2002-2003 school year.°?
In the words of one commentator, the trial judge in CFE “had

51. Id. at 67-68, 82; CFE Trial Record, Defendants’ Exhibit 19118.

52. CFE, 744 N.Y.S.2d 130 (1st Dept. 2002). This intermediate appellate
court decision was reversed by the New York Court of Appeals in CFE II (see
footnote 1).

53. See footnote 2.

54. CFE II, at 907.

55. Quality Counts 2006.
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become completely unmoored from the text [of the constitution]
and was sailing in purely policy waters” (Dunn and Derthick
2005).

Kansas

The Kansas courts have also suggested a standard so high that
the legislature is unlikely to satisfy it, no matter what it does or
how much money it spends. In December 2003 in Montoy v.
Kansas, the trial judge held that the Kansas system of financing
schools was unconstitutional because it failed to provide suffi-
cient funding for the “suitable education” required under the
Kansas constitution.’® When the legislature failed to agree on
remedial legislation, the court enjoined any further funding of
the public schools in Kansas. As part of his order, the trial judge
set forth a list of what the legislature would have to do for him
to approve any new funding plan and to lift his injunction to
allow the reopening of the schools. One requirement was that
the new funding plan “must provide resources necessary to close
the ‘achievement gap.””>” In other words, Kansas had to meet a
standard of achievement no other state has even come close to
achieving for the trial judge to find its educational finance system
constitutional.

In 2005, the Kansas Supreme Court affirmed the order of the
trial court, and ordered the Kansas Legislature to appropriate
an additional $853 million over the next two years, also threat-
ening to enjoin school spending if its demands were not met.8
Although stating in its 2005 decision that appropriate outcomes
would play an important role going forward, the court in 2006
dismissed the case after the legislature responded with $755

56. Montoy v. State, Case No. 99-C-1738 (Dist. Ct. Shawnee County, Kan.,
Dec. 2, 2003).

57. Montoy v. State, 2004 WL 1094555 (Kan. Dist. Ct. 2004) at 9.

58. Montoy v. State, No. 92032 (S. Ct. Kan. June 3, 2005) at 19.
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million in additional aid, without any discussion of whether such
an increase was sufficient to achieve desired outcomes. That de-
cision, it stated, would have to be made in a separate lawsuit
challenging the newly enacted legislation.>®

Wyoming

The decisions of the Wyoming Supreme Court have been even
more radical. In 1995, in Campbell County School District v.
Wyoming, the court, relying on constitutional language requiring
a “thorough and efficient” and “complete and uniform” educa-
tion, held that these words meant that the state was obligated
to furnish and pay for the “best” education.®® The court found
that the existing education system failed to meet this lofty stan-
dard and ordered the legislature to enact a remedy.®! The leg-
islature responded by substantially increasing school funding,
but in 2001 the court found the legislative response insufficient.
The court reiterated that, in its view, the Wyoming Constitution
requires the “best” education.®? It embellished its earlier opinion
by holding further that such education had to be “visionary” and
“unsurpassed,” and ordered the legislature once again to dra-
matically increase spending.®3

As a result, Wyoming has increased spending to the point
that, when adjusted for cost of living differences, it now has the
fourth highest per-pupil expenditures in the nation.®* The con-
stitutional standard, as dictated by the Wyoming courts, has had
the practical effect of removing all discretion from the legislature
to decide on the quality or level of educational resources to pro-

59. Id., at 17; Montoy v. State, No. 92032 (S. Ct. Kan. July 28, 2006), at 7.
60. Campbell I, at 1279.

61. Id.

62. Campbell II, at 538.

63. Id.

64. Quality Counts 2006.
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vide. It effectively guarantees that anything the legislature enacts
will be subject to second-guessing by the plaintiffs. Plaintiffs
need only argue there is a “better” or more “visionary” educa-
tion somewhere else that has not yet been made available to
Wyoming students. Surprisingly, the latest Wyoming trial court
to apply the Campbell decisions disregarded this language in
finding that the current system of education complies in many
respects with constitutional requirements. But whether its de-
cision will be upheld in light of the Wyoming Supreme Court’s
earlier pronouncements remains to be seen.%®

To many these decisions sound reasonable. Almost everyone
would agree that providing the “best” education possible or hav-
ing an educational system in which all students achieve at high
levels and the achievement gap is closed are worthy goals. And,
of course, they are right. The “goal” of any education system
should be to educate all children so that they learn at high levels
regardless of whether they are poor or wealthy, black or white.
But this is a far cry from ruling that a state’s educational funding
system is unconstitutional unless it actually reaches these aspir-
ational goals. The unfortunate reality is that a significant
achievement gap exists in every state. There is not a state or
school district of any size in the United States, no matter how
good it is or how much money it spends, that has closed the
achievement gap between black and white students or between
poor and middle-class students (Jencks and Phillips 1998). Ipso
facto, under the rationale used by the Kansas trial court, there
is not one state in the country that provides an adequate edu-
cation. The inevitable result of such a standard is to guarantee
court supervision for years and even decades as plaintiffs seek
even more money, returning to court repeatedly arguing that the
unrealistic goals first set by the court have not yet been reached.

65. Campbell County School District, et al v. State of Wyoming, et al, Docket
No. 129-59 (1st Jud. Dist., Wyo., Jan. 31, 2006) (hereinafter “Campbell 2006”).
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Moreover, state academic standards are not the same as the
constitutional standard. If that were so, then the legislature or
the state boards of education could amend the state constitutions
at will by changing the state academic standards. The New York
Court of Appeals recognized the inherent conflict in giving con-
stitutional status to legislatively or administratively created ac-
ademic standards, but, as discussed, the CFFE trial court never-
theless used a cost study designed to meet such state academic
standards as the constitutional measure of adequacy.

Plaintiffs argue that outcome standards are set by the states
themselves and that they are therefore reasonable measures of
adequacy. However, while states should encourage all children
to learn by setting high standards, holding a state financially
liable for the failure of their students to achieve at such levels
puts the state in an untenable position. It can either adopt lower
expectations for children or run the serious risk that, if it has
set the standards too high, it will be held liable for untold hun-
dreds of millions or even billions of dollars. No Child Left Behind
(NCLB) has also set lofty goals, but these are not state or con-
stitutional requirements. They are a condition precedent to re-
ceiving federal funds. Indeed, NCLB provides that a state is not
required to incur costs to comply with any of its requirements
that are not covered by federal funding.®®

For these reasons, court decisions setting unrealistically high
outcome requirements ensure a court veto over everything the
legislature does. Even if ample inputs are provided, no one can
honestly give any assurance that the required outcome stan-
dards will be satisfied by all or nearly all children. For example,
the consultants in the costing out study relied on in CFE to justify
another $5.63 billion a year for a “sound basic education” in
New York City qualified their conclusions as follows:

66. 20 USC § 7907.
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It must be recognized that the success of schools also depends
on other individuals and institutions to provide the health, in-
tellectual stimulus, and family support upon which the public
school systems can build. Schools cannot and do not perform
their role in a vacuum, and this is an important qualification
of conclusions reached in any study of adequacy in education.®”

The Elimination of Proof of Causation

The courts in some states have further ensured their domination
over issues of education policy and funding by effectively ren-
dering meaningless plaintiffs’ burden to prove causation. The
CFE case perhaps best illustrates this development. Before trial,
the New York Court of Appeals in CFE I ruled that plaintiffs had
the burden to prove both (1) that there had been a failure to
provide a “sound basic education” in the New York City public
schools and (2) that such failures were “caused” by the state
financing system.®® The court further cautioned the trial judge
to “carefully scrutinize” outcomes such as standardized test
scores because such outcomes were influenced by a “myriad of
factors.”®® Thus, in accord with precedent and with common
sense, plaintiffs had to prove that any inadequacies in the New
York City schools were caused by the state financing system in
order to hold the state legally liable. Moreover, because there
were many other factors besides the state funding system that
influenced achievement, outcomes were not to play a major role
in the trial court’s decision on whether the education offered was
adequate.

However, when it revisited the case after trial in CFFE I, the
same court eviscerated its earlier holding that causation had to
be established. First, the court disregarded substantial evidence

67. AIR/MAP Study, at f.n.12, p. 3.
68. CFE I, at 318.
69. Id.
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that alleged funding shortages were caused by mismanagement,
waste, and fraud in the New York City School District, and not
the state funding system. It avoided examining these difficult,
but obviously relevant, issues by ruling, as a matter of law, that
the state was legally responsible for the shortcomings of the local
district.”?

Second, it held that factors outside the schools, such as stu-
dent poverty, were not the cause of substandard achievement by
many of the district’s “at-risk” pupils, relying largely on a policy
adopted by the New York Board of Regents that, “all children
can learn given appropriate instructional, social and health serv-
ices.””! It scornfully rejected extensive scientific evidence show-
ing the issue was much more complicated than the Board of
Regents’ simple statement suggested, stating simply “we cannot
accept the premise that children come to the New York City
schools ineducable, unfit to learn.””? That, of course, was not
the state’s position. No one disputed that every child can learn,
but it is equally true that because of their differing backgrounds,
children start out at different levels, may learn at different rates,
may not be similarly motivated, and may face many difficulties
and obstacles that schools have not caused and that schools may
not be able to solve. These real world problems were never ad-
dressed by the court. The court also failed to discuss how a con-
stitutional provision requiring “free common schools” carries
with it the constitutional obligation of the state to provide the
“social and health services” needed, according to the policy
statement relied on by the court, for “all children to learn.” How-
ever, the court, having the last say on the matter, was under no
obligation to explain this gap in its reasoning.

Strangely, the same day it was holding the state liable for

70. CFE II, at 922-23.
71. CFE I, at 915, 920-21.
72. CFE 1, at 919.
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failing to overcome adverse socio-economic influences in New
York City, the court was doing the exact opposite in another
adequacy case involving the Rochester, New York, schools. This
time, after quoting the words of CFE I about the need to exercise
“caution” in judging outcomes because of the “myriad of factors”
influencing them, it ruled for the state, holding that the claims
asserted in the Rochester case did not rest on a lack of funding
but “on the failure to mitigate demographics.””? That, of course,
is the very same thing the court was holding the state liable for
in the CFE case—the failure to mitigate the demographics of New
York City’s large impoverished public school population.

Because of its rulings, the CFE II court effectively eliminated
the consideration of evidence of any causes of low student
achievement, other than a lack of funding. Other problems hav-
ing an adverse effect on learning, both inside and outside the
schools, were ignored. The practical result was to largely remove
the element of causation from the case and hold the state strictly
liable for poor test scores and other substandard conditions in
the city’s schools, regardless of the complicity of others, includ-
ing the local district, in causing such circumstances.

Part of the court’s opinion purports to address causation, but
its reasoning is less than persuasive. It concludes that plaintiffs
proved causation based on evidence that (1) some of the re-
source shortcomings plaintiffs alleged could be resolved, for ex-
ample, large class sizes, if the state funding system provided the
school district more money, and (2) such added resources would
yield better student performance.”* There is no doubt that more
money could buy more things, but that should never have been
the issue. The relevant issue was whether the $10-billion-plus
budget then available to the New York City School District was

73. Paynter v. State of New York, 100 N.Y.2d 434 (2003), at 3, 6.
74. CFE II, at 914-919.
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enough for it to provide a “sound basic education,” the consti-
tutional standard laid down in CFE I, assuming the money was
not wasted. That issue was never addressed or decided. The
only evidence offered on the issue, a cost study offered by the
state showing that existing funding was sufficient to provide a
sound basic education if used effectively, was rejected by the
trial court on hearsay grounds, even though the same court later
accepted a cost study offered by plaintiffs during hearings on
remedy that relied on exactly the same methodology.”® Under
the rationale employed in CFE II, the New York City Board of
Education could have been wasting half its budget, and plaintiffs
could still have established the necessary causal link by showing
that more money from the state would have allowed it to pur-
chase the education resources its schools were lacking because
of the board’s waste.

The CFE II court further ignored the cautionary note in CFE
I about outcome evidence. It not only relied on test scores and
other outcome evidence in reaching its decision but declined to
consider the “myriad of factors” that affect student achievement,
such as student poverty.””® In Kansas, the court applied similar
reasoning and relied mainly on the evidence of substandard per-
formance of poor and minority students in holding the state li-

75. During subsequent remedial proceedings, CFE retained two of the state’s
trial experts to conduct a cost study to determine how much an adequate ed-
ucation should cost in New York City. Relying on the same professional judg-
ment approach they used when working for the state, the same experts, work-
ing with another group of consultants, conducted another cost study, using as
the standard of adequacy the Regents Learning Standards. This time the trial
court overlooked the hearsay problems that it had cited in rejecting the study
tendered by the state at trial, and relied on the plaintiffs’ study in ordering an
additional $5.63 billion a year in funding for the New York City public schools.
Tr. 18386-18415 (Smith testimony) and DX19415, CFE trial record; CFE (Orders
dated Feb. 14, 2005 and March 22, 2005).

76. CFE II, at 915, 919-923.
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able, while paying lip service to possible causes of such low per-
formance, besides a lack of funding.””

This treatment of the essential element of causation is un-
precedented. In earlier federal court school finance litigation,
both states and school districts have been held liable and or-
dered to correct deficiencies that they had caused and that they
had the power to correct. However, the courts drew the line at
holding them responsible for problems they did not cause. In
Freeman v. Pitts, the Supreme Court declined to hold school dis-
tricts liable for eliminating one-race schools caused by demo-
graphic forces.”® In Milliken I, the Court refused to extend its
remedy to suburban school districts in order to further integrate
the schools in a metropolitan area unless it could be shown that
such school districts had played a role in causing the segregated
schools.”® In Jenkins III, the Court held that the state of Missouri
and the Kansas City School District could not be held liable for
the low achievement of black children unless it was shown that
their actions had caused such low achievement.®° In the state
court equity cases, the states had it in their exclusive power to
correct inequities in their school funding laws. There was never
a question of the state being held liable to correct problems it
had not created and that were beyond its power to remedy.

This critical analysis of the courts’ treatment of the element
of causation is not just legal nitpicking. By disregarding evidence
of waste of existing funds by local school districts and other non-
financial factors inside and outside of the schools leading to sub-
standard student performance, the courts are traveling down a
road of no return that has serious consequences for the legis-
lature, students, taxpayers, educators, and courts themselves.

77. Montoy v. State, No. 92032 (S. Ct. Kan., June 3, 2005).
78. Freeman v. Pitts, 503 U.S. 467, 491 (1992).

79. Milliken v. Bradley, 418 U.S. 717, 744 (1974).

80. Jenkins IIl, 515 U.S. at 101.



Hoover Press : Hanushek/Courting Failure hhancf ch2 Mp_62 rev1 page 62

62 Alfred A. Lindseth

Remedies are unlikely to be effective if they disregard the actual
causes of the problems. Perhaps the thought is that the real
problems can be papered over with enough money. However,
that premise is dubious as demonstrated in later chapters of this
book.

Since the courts have ruled that all children can learn if only
more resources are provided, there is enormous pressure on the
legislature to appropriate more money for such things as more
teachers, higher teacher pay, smaller class sizes, before- and
after-school programs, preschool programs, and other special
programs. Other means of educational reform that do not de-
pend on more money but may ultimately be more effective at
raising achievement are pushed to the back burner or off the
legislative agenda. These include, for example, stronger account-
ability programs designed to motivate both students and schools
to do better, expanded choice options that introduce healthy
competition into public education, alternative methods of paying
teachers based on merit and their success at improving student
performance, and most important, steps to ensure that local dis-
tricts are effectively using their current funding. They might also
include more state spending on programs outside the schools to
deal with societal ills faced by at-risk students, such as poverty,
crime, and dysfunctional families. Nonschool programs that di-
rectly attack the root of the problem may be more effective at
improving student achievement than more money spent inside
the schools (Rothstein 2004; Armor 2005). However, by ruling
that low achievement is caused by insufficient resources, the
courts have essentially closed the door on other forms of edu-
cational reform.

Substantial spending increases in the past on K-12 educa-
tion have had little or no effect on improving student perfor-
mance. Statistics compiled by the National Center for Education
Statistics show that from 1960 to 1996, inflation-adjusted spend-
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ing on public schools more than tripled. Despite this huge three-
fold increase in resources, reading and science scores on the
National Assessment of Educational Progress (NAEP) showed lit-
tle or no improvement from 1969 to 1999, while math scores
showed only slight improvement (Peterson and West 2004; Burt-
less 1996). Moreover, the academic research is mixed, at best,
over whether increased funding and resources are likely to lead
to significantly improved achievement. See Hanushek (1989,
1994), Odden and Picus (1992, 277-281), and Hedges (1994).
This suggests that increased spending under an adequacy order
is no more likely to improve achievement in the future than it
has in the past, unless there are fundamental changes in the way
such money is spent. Yet in another twist of irony, adequacy
plaintiffs and their supporters in the public school establishment
and the teacher’s unions strongly oppose fundamental changes
in the way education monies are spent (Lindseth 2004).

New Jersey is a good example of the problems inherent in
such remedies. It has been in continuous litigation over its
school finance system for more than thirty years.®! At first the
litigation focused on equity issues. In 1998, however, the court
began to concentrate on the adequacy of the education being
offered in thirty “special needs districts.”®? After a dozen trips
to the legislature, followed by return trips to the courts in which
the courts have ordered billions of dollars in additional re-
sources, New Jersey now spends more per student on education
than any other state in the country does.?? Moreover, the thirty
special needs districts are funded at a level about $3,000 per

81. See history of New Jersey school funding litigation from 1973 through
1998 in Abbott v. Burke, 710 A.2d 450, 455-456. The litigation continues to
the present. See, also Abbott, 798 A.2d 602 (N.J. 2002), clearing the way for
further claims and appeals.

82. Abbottv. Burke, 710 A.2d 450 (N.J. 1998) (history of case through 1998).

83. Quality Counts 2006.
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student higher than even the “wealthy” school districts in the
state.®* As expected, this financial effort has led to more re-
sources and programs for the schools but has done little to bring
about higher achievement.3?

Although many state constitutions use the word “efficient” to
describe the education system required, the critical question of
whether waste, mismanagement, and inefficiency at the local
district level are the reasons for the lack of critical resources or
of acceptable outcomes is seldom addressed in the court deci-
sions. The courts sidestep this important issue by ruling that if
such problems are present at the local level, the state is also
liable for them. For example, in the CFE case, extensive evidence
was introduced at trial of waste, fraud, corruption, and mis-
management in the New York City public schools that cost hun-
dreds of millions of dollars a year. Even though the court of
appeals found such evidence “disturbing,” it did not rule on the
extent of such problems or on whether they constituted a sig-
nificant cause of the inadequacies found by the court in the city’s
public schools. Instead, the court ruled that to the extent such
problems exist, the state is also responsible for seeing to it that
they are corrected.®¢ It concludes, without any significant anal-
ysis, that elimination of waste will not “obviate the need for
changes to the funding system” and that the remedy it favors is
increased funding.8”

84. Center for Government Services, Rutgers, New Jersey’s Public Schools:
A Biennial Report for the People of New Jersey 2002-2003 Edition, Appendix
A.4, www.policy.rutgers.edu/cgs/PDF/NJPS02.pdf.

85. A recent report states that third grade test scores in New Jersey have
improved in the last three years; however, there has been little or no improve-
ment in achievement in other grades. Long and Goertz (2004). After more than
thirty years of litigation and at least ten years of huge funding increases for the
thirty special needs districts, such results are, to say the least, disappointing.
See also Guthrie (2004).

86. CFE II, at 921-923.

87. CFE 1I, at 929.
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Wyoming’s constitution requires, among other things, an “ef-
ficient” system of education. However, aside from one sentence
in the supreme court’s opinions suggesting that “efficient”
means “productive without waste,” there is no further discussion
about requiring the efficient or cost-effective use of funds.®® In-
deed, the court’s order that the “best education” and an edu-
cation “visionary and unsurpassed” be provided indicates that
efficiency was not a significant concern to the court.8? In Kansas,
the trial court evinced the same attitude: “Addressing problems
of management and accountability is also Defendants’ respon-
sibility.”?0

Courts are empowered to make determinations about the ef-
fects of waste and mismanagement at the local level and about
what part of the problem calls for a nonfinancial remedy. Such
a finding would notify the legislature that funding is only part of
the solution, and perhaps not even the principal solution, and
allow it to concentrate on cutting out waste and inefficiency, in-
stead of solely on appropriating more money. Suitable legislation
could then be enacted instead of simply throwing money at the
problem. Unfortunately, because all other causes of low achieve-
ment are given only lip service by the courts in finding liability,
the primary and often sole focus of the court orders, and thus
of the legislative response, has been on increasing funding for
education. Nary a word is said about reform at the local district

88. Campbell County School District v. State, 907 P.2d 1238,1258-1259
(Wyo. 1995); State v. Campbell County School District, 19 P.2d 518, 538 (Wyo.
2001).

89. Yet in contrast to the state supreme court decisions, the latest Wyoming
trial court to rule on adequacy issues relied on the words “productive without
waste” in judging recent legislative efforts, without ever mentioning the su-
preme court’s direction that the education provided be the “best.” Campbell
2006, at 127. How the Wyoming Supreme Court will view this fundamental
change in emphasis remains to be seen.

90. Montoy v. State, Case No. 99-C-1738 (Dist. Ct. Shawnee County, Kan.,
Dec. 2, 2003) at 79.
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level or about alternative measures of educational reform that
might hold out more hope for success.”!

3. The Efficacy of Court-Ordered Remedies

The intrusion of the courts into what have traditionally been
political matters reserved to the executive and legislative
branches of government has put a tremendous strain on the re-
lations among the three branches of government in many states.
This is most apparent during the remedial phase of adequacy
litigation as the court tries to impose its will on recalcitrant leg-
islators who believe that they, and not the courts, are endowed
under the constitution to make education policy and to decide
how much of the state’s public treasury should be spent on ed-
ucation. In New York and other states, the situation has been
exacerbated by the court’s extraordinary financial demands,
which ignore the political and financial realities facing a state
and its legislature. The result has been a showdown between
the courts and the legislature, leading in some instances to sug-
gestions that the legislature simply refuse to obey the court or-
der. In his column in Newsweek magazine, George Will, the well-
respected conservative writer, had this to say to the New York
legislature about how it should treat the court order in that state
which dictated a $23 billion increase in funding for the New
York City public schools over the next five years: “New York’s
Supreme Court can neither tax nor spend. The state legislature
is not a party to the suit, so it cannot be held in contempt. Per-
haps it should just ignore the court’s ruling as noise not relevant
to the rule of law. Which happens to be the case.”??

91. There are other strong reasons why the courts are not suited to decide
what are essentially policy and funding issues, but a full treatment of these
problems is beyond the scope of this chapter.

92. George Will, Judges and “Soft Rights,” Newsweek, Feb. 28, 2005.
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To date, only one court has been faced with the direct refusal
of the legislature to obey its order. Either the courts have backed
down, as happened in Ohio and Alabama, where after years of
litigation the courts finally dismissed adequacy cases, belatedly
acknowledging that educational funding was for the legislature
to decide,”® or the legislature of the state has increased funding
for education enough to satisfy the court, at least for the time
being. However, the issue has come to a head in both New York
and Kansas where the courts expressly ordered the state legis-
latures to raise K-12 education spending by specific amounts.
This places the burden of complying with the court order directly
in the lap of the state legislature, which more than likely has not
even been a party to the litigation, but is handed the bill after
the state’s liability has been established.

If a legislature refuses to comply with a court order to in-
crease funding, the courts have two mechanisms to force com-
pliance—enjoining school funding and the power of contempt.
Both are problematic in the context of an adequacy case for sev-
eral reasons.

The clearest power the court possesses is its authority to
enjoin any further spending on schools under the education
funding statutes of the state until the legislature adopts reforms
that will, in the eyes of the court, cure the constitutional defects
in the educational funding system. Cutting off education funding
and closing the schools is obviously a step any court would be
extremely reluctant to take. Implementing such a remedy would
hurt the very children that an adequacy remedy is supposed to
help. Therefore, it is not a remedial measure but a blunt weapon
the courts use to bludgeon the legislature into doing its bidding.

93. State ex rel. State v. Lewis, 789 N.E.2d 195 (Ohio 2003), cert. denied,
124 S.Ct. 432 (2003); Alabama Coalition for Equity v. Fob James, et al. (Case
Nos. 1950030, 1950031, 1950240, 1950241, 195040, 1950409, S.Ct. Ala. May
31, 2002).
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The courts of only two states have thus far flirted with this
enforcement tool. In 1976, the New Jersey courts enjoined any
funding of the schools until the legislature appropriated the ad-
ditional education funding ordered by the court. After eight days,
the governor and the legislature blinked first, passed the state’s
first income tax, and appropriated the court-ordered increase.?*
In 2003 a Kansas trial judge enjoined all further spending on
the state’s public schools until the legislature acted to pass re-
medial legislation.?® It caused a furor in the state, and within a
week the Kansas Supreme Court stayed the order.?® However,
in 2005 the Kansas Supreme Court threatened similar action
when it upheld the trial court’s decision and the Kansas legis-
lature at first failed to comply with its order. In the closing mo-
ments of a special session called to address the court order and
over the objections of its leaders, the legislature approved the
required first installment of $285 million in additional funding
ordered by the courts, thereby narrowly averting, for at least the
next year, an impasse between it and the courts.®” Only the ap-
propriation of an additional $466 million increase in 2006 ended
the crisis, at least until another suit is filed challenging the new
funding system.

Closing the schools is the “nuclear option” and how the
courts or legislative bodies would react if the schools were ac-
tually closed is unknown. Whether any court ever resorts to this
measure, other than during the summer break, most likely de-
pends on the court convincing itself that legislators will not let
the public schools close under any circumstances and will “cave
in” to the courts’ directives.

94. Education Law Center, History of Abbott, http://edlawcenter.org/
ELCPublic/AbbottvBurke/AbbottHistory.htm.

95. See footnote 57.

96. Montoy v. State, No. 92032 (Kan. S. Ct., May 19, 2004).

97. Steve Painter, $148 Million More, Wichita Eagle, July 7, 2005.



Hoover Press : Hanushek/Courting Failure hhancf ch2 Mp_69 rev1 page 69

The Legal Backdrop to Adequacy 69

The second measure a court has to enforce an adequacy or-
der lies in its power to hold in contempt the state, its institutions,
and the state officials who refuse to comply with the court’s or-
der, and either to fine them, or in the case of officials, possibly
to put them in jail until they obey the order. However, the legality
and the practicality of using the contempt power are uncertain,
to say the least. First, there is a serious question about whether
a court can order a legislature to appropriate a specific amount
for education. Most state constitutions expressly provide that the
power of appropriation is vested exclusively in the legislature.”®
Moreover, in most cases, neither the legislature nor its members
are even parties to the adequacy case, and the authority of the
court to hold nonparties in contempt is limited in most states.
Most states require that a nonparty must not only have knowl-
edge or notice of the court order but must also either be in priv-
ity with the party named in the injunction, or act in collusion
with the named party.®?

Even if the court has the jurisdiction to hold state officials in
contempt, there is the question of exactly who the court should
penalize. No single legislator has the power to bind the state or
to pass legislation, and therefore the ability to purge himself or
herself of contempt. Theoretically, the court could hold all leg-
islators in contempt or perhaps only those who vote against a
funding bill. However, such a blanket contempt citation would
enmesh the court right into the heart of the legislative process

98. E.g., N.Y. Const., Art. VII, §7; Fla. Const., Art. VII, §c. (“No money shall
be drawn from the treasury except in pursuance of appropriation made by
law.”) Kan. Const., Art. 2, § 24 (“No money shall be drawn from the treasury
except in pursuance of a specific appropriation made by law.”); Kan. Const.,
Art. 11, § 5 (“No tax shall be levied except in pursuance of a law, which shall
distinctly state the object of the same; to which object only such that shall be
applied”).

99. See e.g., Frey v. Willey, 166 P.2d 659, 662 (Kan. 1946); State Univ. of
N.Y. v. Denton, 316 N.Y.S.2d 297, 299 (N.Y. App. Div. 1970).
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by requiring a “yes” vote on legislation that there might be a
hundred reasons for a legislator to oppose. Besides, does anyone
seriously believe a court would put the entire legislature in jail,
and if it did, who would carry out such an order?

A more likely target of a contempt citation would be the state
itself. The “state” could not be imprisoned, but it could be fined.
That is the enforcement mechanism plaintiffs are relying on in
the CFE case, where they are seeking to have the state fined $4
million for each day it fails to comply with the court order. In
2004 the trial court denied plaintiffs’ contempt motion because
no unequivocal order had yet been entered requiring the state
to increase funding by a specific amount.'°° A specific order has
now been issued, but it has been stayed during the pendency of
the appeal.1°! If the orders of the trial court or appellate division
are affirmed, it remains to be seen what action the court will
take if the legislature fails to appropriate the sums ordered, but
plaintiffs will almost certainly seek large fines.'%2 But suppose
the state is fined and the legislature refuses to appropriate
money to pay the fines, as would be likely if it had already re-
fused to appropriate money to satisfy the courts’ spending or-
der? It is possible that the governor, as the chief executive officer
of the state, could be fined or jailed for contempt, but that is
unlikely. No governor has it within his or her power to appro-
priate state money, no matter how much he or she might favor
such an appropriation. Moreover, who would enforce an order
to jail the governor for contempt? A contempt order against the
state education department, state superintendent of education,
and state board of education, would be equally unavailing be-
cause they have no power or financial wherewithal to raise

100. CFE, Index No. 111070/93 (Sup. Ct. New York County, Feb. 14, 2005).
101. See footnote 2.
102. See footnote 100.
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spending without additional appropriations from the state leg-
islature.

Because of these inherent legal and practical problems, in
the end the power of the courts to enforce their remedies seems
to lie in the reasonableness and persuasiveness of their orders.
If the voting public believes that the courts are right, and that
spending increases in the range ordered by the courts, and the
tax increases to support them, are warranted, a legislature is
likely to comply with the court orders enough to satisfy the court
without the court having to resort to such drastic remedies.
However, if legislators are not convinced the public will support
such spending and tax increases, the courts are unlikely, as a
practical matter, to be able to force their will on a reluctant leg-
islature. The result will be a constitutional crisis that will serve
to weaken and diminish respect for both the judicial system and
for other branches of government without benefiting children.

4. A New Direction

Until 2005 plaintiffs had won almost every adequacy case that
had survived a motion to dismiss on separation of powers
grounds and been taken to trial. However, beginning in 2005
this winning streak came to an end, when the highest courts in
Texas and Massachusetts ruled for the state defendants. Al-
though the trial courts, reflecting the trends discussed above,
had found the educational financing systems in both states un-
constitutional, the supreme court of each state soundly reversed.
In both cases, the high courts took a fundamentally different
view of the state’s constitutional obligations than had previously
been the case. Picking up on the themes expressed in this chap-
ter, both courts recognized that perfection in the form of all or
most students meeting high state academic standards was not
demanded by the constitution, that the choices made by the leg-
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islature in establishing the state’s educational system should be
afforded deference by the court, and that evidence that more
money was the answer to achievement problems was not to be
trusted.

Massachusetts

Of the two decisions, Massachusetts should have been the least
surprising, except that its highest court is reputed to be one of
the most liberal in the country. The commonwealth had previ-
ously been held liable in an adequacy case in McDuffy v. Sec-
retary, Executive Office of Education. However, in the decade
following that decision, its legislature had not only tripled spend-
ing on education from roughly $3 billion to $10 billion a year
but had made other important reforms, all to satisfy a vague
constitutional command to “cherish education.”'%? Because of
this enormous effort, if the defense could not win in Massachu-
setts, it was unlikely to prevail in any state. The main signifi-
cance of the decision lies in its recognition that attainment by
all or most children of academic standards purposely set high to
challenge them should not be the measure of whether a state’s
educational system is constitutional or not. State legislatures
have choices to make, the court said, and if those choices are
reasonable and are having a positive effect, such choices are
entitled to deference by the court.'%4 Other courts had not pre-
viously given effect to these seemingly simple and obvious prin-
ciples.

Texas
Texas was a more difficult case for the state. Although it could
make claims similar to Massachusetts’ of improving student

103. Hancock, at 1139.
104. Hancock, at 1139, 1156.
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achievement, for example, the “Texas Miracle” and the estab-
lishment of strong accountability measures, that was where the
similarities ended. While Massachusetts was the fourth highest
spending state in the country in 2002-2003, Texas was the
thirty-fourth highest, spending almost a thousand dollars per
pupil below the national average.'°> For money-oriented plain-
tiffs, this is a critical distinction.

The background of the case is complex in that it involved not
only issues of educational adequacy but of whether the state sys-
tem of financing public schools was a “state property tax” pro-
hibited by the state constitution. Plaintiffs prevailed on the latter
issue; however, in the same decision, the court rejected ade-
quacy claims by less affluent intervenor school districts.'°® Thus,
although the Texas legislature will still have to wrestle with re-
doing its state tax system to replace the illegal “state property
tax,” it is under no duty to increase funding for schools in order
to provide an “adequate” education.

In reversing the trial court, the Texas Supreme Court gave
substance to the principle that courts should give deference to
legislative choices. While it refused to dismiss the case on sep-
aration of powers grounds, it heeded long-standing precedent
that judicial intrusion be minimized. It expressly recognized that
its role was not to make policy but only to decide if the education
being provided satisfied the constitution.

[Wle must decide only whether public education is achieving
the general diffusion of knowledge the Constitution requires.
Whether public education is achieving all it should—that is,
whether public education is a sufficient and fitting preparation
of Texas children for the future—involves political and policy
considerations properly directed to the Legislature.1°?

105. Quality Counts 2006.
106. West Orange Cove.
107. Id., at 7.
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Therefore, the court held it would not remedy “deficiencies
and disparities in public education” in Texas that fell “short of
a constitutional violation.”'%® Those problems, the court ruled,
would have to be remedied “through the political processes of
legislation and elections.” It acknowledged evidence of “wide
gaps in performance” between disadvantaged students and
other students, high dropout and noncompletion rates and a low
rate of college preparedness but refused to condemn Texas’s
system because of low achievement, holding that “they [low per-
formance outcomes] cannot be used to fault a public education
system that is working to meet their stated goals merely because
it has not yet succeeded in doing so0.”'%? Instead, it focused on
the positive—that standardized test scores were improving, even
as the tests themselves were being made more difficult, that
NAEP scores in Texas had improved relative to those in other
states,'? and that the necessary elements of a system of edu-
cation had been provided, that is, “a state curriculum, a stan-
dardized test to measure how well the curriculum is being
taught, accreditation standards to hold schools accountable for
their performance, and sanction and remedial measures for stu-
dents, schools, and districts to ensure that accreditation stan-
dards are met.”!1!

On the more-money argument crucial in other cases, the
court recognized that the “end-product of a public education and
resources” are related, but that “the relationship is neither sim-
ple nor direct.”12 It flatly rejected the notion that more money
was either the solution or the only solution, holding that “more

108. Id., at 8.
109. Id., at 90.
110. Id., at 90.
111. Id., at 35.
112. Id., at 88-89.
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money does not guarantee better schools or more educated stu-
dents.”113

Showing due deference to its coequal branches of govern-
ment, the court ruled that the constitution allowed the legislature
“much latitude in choosing among any number of alternatives
that can reasonably be considered adequate, efficient, and suit-
able.” It therefore held that “[ilf the legislature’s choices are in-
formed by guiding rules and principles properly related to public
education—that is, if the choices are not arbitrary—then the sys-
tem does not violate the constitutional provision.”114

Moreover, it emphasized that “arbitrary” did not mean “a
mere difference of opinion [between judges and legislators],
where reasonable minds could differ . . .” and that the courts
“must not substitute their policy choices for the Legislature’s.”11?
Based on its examination of the record and applying the previ-
ously mentioned principles, the court rejected plaintiffs-inter-
venors’ adequacy claims.1°

In summary, based on a set of rules that did not preordain
the outcome, both states were able to convince the courts that
their education systems, while far from perfect, nevertheless sat-
isfied the minimum constitutional standards of their respective
states and that control over such systems should therefore prop-
erly remain in the legislature.

Conclusions

In conclusion, adequacy cases are increasing in number and in-
tensity. In many states, the courts have made themselves not
only the final arbiter of educational policy and of funding deci-

113. Id., at 89.
114. Id., at 81.
115. Id., at 81.
116. Id., at 91.
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sions, but have done so in a way that maximizes, and not min-
imizes, judicial interference with the legislative process.
Through their rulings, the courts have adopted definitions of ad-
equacy that are extremely difficult for state legislatures to meet,
no matter how much the state spends on education. This ensures
court domination for decades as legislatures struggle to meet
court orders that ignore political and financial realities.

Several recent court decisions suggest that the courts them-
selves realize that some of the earlier court decisions have gone
too far. The 2005 decision of the Texas Supreme Court, in par-
ticular, avoids the “presumption” of unconstitutionality dis-
cussed in this chapter and preserves the traditional balance of
power between the courts and the legislature. It provides for
court review to ensure that minimum constitutional guarantees
are satisfied, while at the same time recognizing that the courts’
role is a limited one and that substantial discretion should be
left in the legislature to decide matters of educational policy and
appropriations.

The stakes in adequacy litigation are huge for children, ed-
ucational reform, and representative government, but only the
future will tell which of these radically different paths the courts
in other states will take.
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